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14th February 2020 

 

 

Dear Sirs,  

HM TREASURY TECHNICAL CONSULTATION ON THE FIFTH MONEY LAUNDERING 
DIRECTIVE AND TRUST REGISTRATION SERVICE  
 
Introduction 
 
We welcome the opportunity to provide the views of the Trustee sub-committee of the International Capital 
Market Services Association on the technical consultation document published on 24 January 2020 in 
connection with the Fifth Money Laundering Directive ("5MLD") and Trust Registration Service (the 
"consultation document"). 
 
We refer you to our letter (attached) dated 7th June 2019 in connection with HM Treasury's consultation in 
respect of 5MLD in which we set out, among other things, our views on the transposition of 5MLD into 
English law.  
 
Below you will find our responses in respect of questions one, two and three in the consultation document. 
We have also set out for your consideration at the end of this letter our views on an apparent inconsistency 
which our members perceive in the treatment of those trusts of which, for the purposes of Regulation 44(1) 
trustees must keep a written record containing certain information required by Regulation 45 and those trusts 
which would be excluded from the registration obligation arising under Regulation 45 by virtue of the 
exclusions referred to below. 
 
In this letter where we refer to a Regulation this is a Regulation under The Money Laundering and Terrorist 
Financing (Amendment) Regulations 2019 ("MLR"). 
 
Should it be helpful for representatives of the Trustee sub-committee to meet with you to discuss our 
responses further or to address any questions you may have, we would be happy to arrange a meeting. 
 
Questions: Who is required to register 

Question 1 – Are there other express trusts that should be out of scope? Please provide examples 
and evidence of why they meet the criteria of being low risk for money laundering and terrorist 
financing purposes or supervised elsewhere.  
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Question 2 – Do the proposed definitions and descriptions give enough clarity on those trusts not 
required to register? What additional areas would you expect to see covered in guidance? 

The view of our membership is that the trusts with which we are primarily concerned are captured in part in 
the exclusions set out in draft Regulation 45ZA(2)(f) and (g) insofar as the trust in question would fall within 
the definition of "type A trust". However, as we have sought to explain in more detail in the following 
paragraphs, we believe the drafting would benefit from some amendments which we consider are consistent 
with the Government's aim of ensuring only those trusts which are low risk for money laundering and terrorist 
financing purposes or supervised elsewhere should be excluded from the registration requirements which 
would apply otherwise. 
 
In our view, similar exclusions to those set out in draft Regulation 45ZA(2)(f) and (g) should also be applied 
to type B trusts. As we seek to demonstrate, an illogical anomaly arises where a trustee, by virtue of being 
non-resident in the UK, but who nonetheless administers trusts whose assets and beneficial owners are, for 
all practical purposes the same or similar to those of a type A trust, is unable to avail itself of an exclusion 
that applies to the trustee of a UK trust. 
 
Commentary on draft legislation  
 
Regulation 45ZA(2)(f) 
 
Under the current draft legislation, a trust is not a type A trust if it is: 
 

"(f) a trust arising out of, or in connection with, a provision of a facilities agreement (or of a document 
ancillary to the facilities agreement) under which a credit facility is, or is to be, made available by an 
authorised person;" 
 

We are grateful to HMT for seeking to address concerns which we raised in our letter of 7th June 2019 
regarding what we characterised as trusts arising in connection with secured lending transactions. These are 
typically trusts which arise in connection with syndicated or bilateral facility agreements under which credit 
facilities are arranged or extended by various parties. In that regard we consider that few amendments would 
be required to the introductory wording in Regulation 45ZA(2)(f) and we have suggested some amendments 
which we hope would be easily recognisable as consistent with HMT's aims.  
 
Our principal concern with the proposed drafting is the category of persons by or through whom credit 
facilities may be extended. The term authorised persons is defined in Regulation 3 as "any person 
authorised pursuant to FSMA", presumably with the intention that persons who are already subject to some 
degree of regulatory supervision will be captured. While we agree that the status of the lender is an 
important consideration in determining whether or not the transaction is one which ought to fall within the 
registration requirement, we are nonetheless concerned that the scope of the authorised person definition is 
too narrow and would exclude a great many transactions which are not entered into for any of the purposes 
which MLR seeks to prevent. We have sought to expand the category of persons extending credit and also 
to include a reference to the trustee itself where such persons fall within the scope of the terms already 
employed within MLR (Regulations 8, 10 and 12). Our other proposed amendments are intended to ensure 
that the language is sufficient to catch all relevant trusts that would arise in connection with agreements 
under which credit is extended (for example, a security trust may be constituted under a separate 
intercreditor agreement or similar, separate, security document, rather than out of the facilities agreement 
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itself; or share trust and collection account trust arrangements that may arise in connection with structured 
finance warehouse facilities involving special purpose vehicles (SPVs) set up under a special UK taxation 
regime for securitisation companies). Our proposed amendments are set out below: 
 

"(f) a trust arising out of, or in connection with or which otherwise relates to, an provision of a 
facilities agreement (or of a document ancillary to or made in connection with an a facilities 
agreement) under which: 
 
(i)  a credit facility is, or is to be made available to a company which is taxed pursuant to the 
Taxation of Securitisation Companies Regulations 2006 (as amended); or  
 
(ii) a credit facility is, or is to be, made available by or has been arranged by or where the trustee 
is: 
 
(1) one or more relevant supervised persons; 
 
(2ii) an one or more authorised persons; or 
 
(3) one or more persons authorised and subject to supervision by a supervisory authority of 
another country or territory 
 
where: 
 
"relevant supervised person" means a supervised person other than a third party to whom 
Regulation 39(4) applies; and 

"supervised person" means a relevant person who is subject to these Regulations under 
Regulation 8 or a person referred to in Regulation 39(3)(b) or (c);" 

 
Our members consider that the above wording: 
 
x is proportionate in that it focuses either on certain limited scenarios where the relevant type of borrower 

is a company falling within the special UK taxation regime for securitisation companies, or whether the 
lender, the arranger of the loan or the trustee are subject to anti-money laundering/terrorist financing 
supervision (for example those UK lenders that are not authorised persons but are financial institutions 
registered with HMRC);  

 
x removes an imbalance which might otherwise arise in respect of other EEA lenders or arrangers; 
 
x allows UK trustees to provide services in relation to transactions arranged outside the UK / EEA so long 

as the lenders or arrangers or the trustee themselves are relevant supervised persons or authorised 
persons; and 

 
x allows trustees to place reliance on the arranger being a relevant supervised person or authorised 

person. 
 
Regulation 45ZA(2)(g) 
 
Under the current draft legislation, a trust is not a type A trust if it is: 
 

http://www.icmsa.org/
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"(g) a trust arising out of, or in connection with, a provision of a subscription agreement (or of a 
document ancillary to the subscription agreement) under which bonds are, or are to be, issued, to—  
 
(i) an authorised person;  
 
(ii) subscribers procured by an authorised person; or  
 
(iii) a subscriber through a central securities depositary which is authorised under Article 16 of the 
CSDR or which has made an application for authorisation pursuant to Article 17 of the CSDR that 
has not been determined." 

 
We are grateful to HMT for seeking to address concerns which we raised in our letter of 7th June 2019 
regarding what we characterised as bond trusts. The term "bond trusts" as used in our previous 
correspondence is a shorthand term for a broader category of instruments and securities which is perhaps 
better described in the terms used in Regulation 32(2) of MLR and which reference instruments which fall 
within article 77 or 77A of the Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 
and securities which fall within article 78 of that Order. We would request that an amendment is made to the 
wording in limb (g) such that it reads as follows: 
 

(g) a trust arising out of, or in connection with, or ancillary to, instruments or securities of the type 
specified in Regulation 32(2) (“specified instruments”) issued or to be issued under an 
arrangement: a provision of a subscription agreement (or of a document ancillary to the subscription 
agreement) under which bonds are, or are to be, issued, to—  

 
The wording used currently references trusts which arise "out of or in connection with a provision of a 
subscription agreement". Legally we consider this description may not operate as we believe you intended 
as the relevant trusts will not arise out of or in connection with the subscription agreement. Instead, some of 
the trusts will arise out of or in connection with the debt instrument or security which evidences the debt itself 
(for example a bond trust will arise under the bond trust deed, any security trust will arise under a deed 
creating security) and on certain transactions (in particular UK securitisations), various other types of trust 
arrangements will arise under other transaction documentation (we refer you to Appendix 1 at the end of this 
letter for illustrative examples and further background details on the latter). Our proposed amendment seeks 
to address this point while at the same time expanding the description of the instruments covered to those 
which are already in contemplation under the Regulation. As a general point, we think it is appropriate for 
HMT to consider that any exemption that seeks to exclude bond/security trusts that arise in connection with 
certain capital market transactions, should be wide enough to exclude other related or ancillary trust 
arrangements in that same transaction, given that such other trusts would not be created for any purpose 
other than to make the transaction structure work. Therefore, different trusts that may arise in connection 
with the capital market transaction in scope of the exemption should be analysed as a single arrangement 
and the relevant exemption ought to be drafted with this in mind. As noted above, our suggested 
amendments seek to address this. 
 
We request that the list of entities by and/or to whom the securities or instruments are issued or will be 
issued is further amended, that a separate limb is added to accommodate capital market transactions that 
are listed on the relevant trading venues and we separately invite you to consider to take out of scope 
secured debt issues that fall within the “capital markets exception”. Our proposed amendments are as 
follows: 

http://www.icmsa.org/
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"(i) that is, or is to be, listed and/or admitted to trading on a “regulated market” as defined in 
Regulation 31; or 
 
(ii) where the specified instruments are, or are to be, issued to or subscribers for the specified 
instruments are procured by an authorised person; or  
 
(iii) where the specified instruments are, or are to be, issued to a “credit institution” or a “financial 
institution” as defined in Regulation 10; or  
 
(iv) to which the capital market exception under section 72B of the Insolvency Act 1986 (as 
amended) applies; or 
 
(v) where the trustee is a relevant supervised person or an authorised person; or 
 
(vi) where the specified instruments are, or are to be, issued to subscribers through a central 
securities depositary or clearing and settlement system recognised by any central bank or monetary 
authority member of the Bank for International Settlements; or 
 
(vii) where the specified instruments are to be issued by or borrowed by a company which is taxed 
pursuant to the Taxation of Securitisation Companies Regulations 2006 (as amended). 
 
HMRC has the power to issue guidance about the meaning and application of the exemptions for the 
purposes of this Regulation 45ZA." 

 
As you can see, in our suggested amendments we are seeking to use terminology consistent with the spirit 
and purpose of 5MLD and MLR or otherwise refer to other existing concepts in UK insolvency law and tax 
regulation that are also consistent with the spirit and purpose of 5MLD and MLR.  
 
For example, the “regulated market” limb (i) was added to reflect that many capital market transactions, 
which we believe HMT intends to bring out of scope, will be listed/admitted to trading on the relevant 
markets, as defined in MLR, that are subject to sufficient scrutiny and disclosures.  
 
The “credit institution”/“financial institution” limb (iii) seeks to reflect the commercial reality that capital market 
transactions, which we believe HMT intends to bring out of scope, will be more commonly placed with the 
institutional investors that are caught under these definitions, rather than with FSMA-authorised persons 
only. 
 
The “capital market exception” in limb (iv) seeks to incorporate a carve out which is already envisaged by the 
Insolvency Act 1986 in respect of transactions having equivalent scope to those for which our members 
frequently act as trustee. 
 

                                                           
1 Regulation 3:  
“regulated market” – (a) within the EEA, has the meaning give by Article 4.1(21) of the market in financial instruments directive; and  
(b) outside the EEA, means a regulated financial market which subjects companies whose securities are admitted to trading to disclosure obligations 
which are equivalent to the specified disclosure obligations.  
 

http://www.icmsa.org/
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With respect to the proposed limb (vi) above, our members are concerned that the exclusion proposed in the 
draft legislation does not capture sufficiently the securities depositaries and clearing and settlement systems 
through which many of the transactions they administer routinely clear. The wording used by HMT would, for 
example currently include Euroclear and Clearstream, two of the most commonly used CSDs for 
international debt instruments. However, the current wording would exclude The Depository Trust Company 
in the US which is a CSD through which thousands of debt instruments administered by our members 
commonly clear and which is under the supervision of the Board of Governors of the Federal Reserve 
System. In addition but of equal concern to our members is the fact that the current legislative references will 
cease to apply in their current form at the end of the transition period and may result, for example, in both 
Euroclear and Clearstream no longer falling under the exclusion, which would significantly undermine the 
effect of the exclusion. We have sought instead to refer to those central securities depositaries or clearing 
and settlement systems which are recognised by the central banks and monetary authorities who are 
members of the Bank for International Settlements ("BIS") alongside the Bank of England. It is our belief that 
the ownership of BIS and its mission to ensure monetary and financial stability through international 
cooperation provide comfort that sufficient governance is assured (through the Committee on Payments and 
Market Infrastructures) of those central securities depositaries or clearing and settlement systems 
administered under its guidance. 
 
Limb (vii) that refers to the Taxation of Securitisation Companies regime will ensure that the UK securitisation 
structures, which commonly involve multiple trust arrangements (as illustrated in Appendix 1 at the end of 
this letter) are properly accommodated so that it is specifically limited to a well-established special taxation 
regime. 
 
In relation to the suggestion that guidance could be issued, our members believe that it would be helpful to 
include a placeholder for additional guidance to be provided to provide flexibility for any other exemptions 
that may prove necessary or desirable in the future (in particular in the light of the potential uncertainties that 
may arise at the end of the transition period in the Brexit process).  We note the analogy with the ‘people of 
significant control’ (PCS) regime under the Companies Act 2006, where such guidance is contemplated 
within the legislation and has subsequently been issued. 
 
The exclusions referenced above which are currently only applicable to type A trusts should also apply to 
type B trusts. As we have mentioned earlier in this letter, there are circumstances where it would be illogical 
for one of the exclusions referenced above not to be equally applicable in respect of a type B trust. To 
illustrate our concern, we refer to a trustee which operates through a UK body corporate and trustee which 
operates through a London branch of an overseas corporation (both common scenarios among our 
membership). Each trustee agrees to administer a trust arising in connection with a Bond which is issued by 
a UK financial institution whose terms are set out in a New York law governed indenture (equivalent to an 
English law governed trust deed). 
 
The "trust" which is administered by the UK body corporate trustee is, according to the definitions set out in  
MLR, a type A trust, being a UK trust which is an express trust (the terms of the indenture are clear that a 
trust arrangement is intended). This trust, however, can be excluded from the registration requirements 
otherwise applicable to the type A Trust because it benefits from an exclusion (under Regulation 45ZA(2)(g), 
either in its existing form (assuming certain other characteristics) or more certainly in the proposed amended 
form). 
 

http://www.icmsa.org/
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If the same trust is administered by the London branch of an overseas corporation then it is a "non UK trust". 
If the trustee can be said to enter into a business relationship in the United Kingdom with a relevant person 
(which would be the case in the example given) then it would be a type B trust, but would not benefit from 
any exclusion and would therefore require registration, which our members consider illogical. 
 
 
 
Deadlines, data retention and penalties for non-compliance 
 
Question 3 – Do the proposed registration deadlines and penalty regime have any unintended 
consequences that would lead to unfair outcomes for specific groups? 
 
In the event that our suggestions in respect the scope of the current exemptions are adopted we consider 
that the proposed registration deadlines and penalty regime would be proportionate and fair. However, as we 
have alluded to in our previous correspondence with HMT, to the extent that uncertainty as regards the 
reporting obligations for trustees of the types of arrangements discussed above is not removed through 
proportionate drafting, we have grave concerns as to the ability of our members to meet the deadlines for 
effective remediation of their "back-book" of existing transactions for which they act as trustee and the 
significant financial and administrative burden that this will place on our members in order to provide HMRC 
with information which we strongly contend is of no practical utility to HMRC or HMT in combatting money 
laundering and terrorist financing. 
 
Commentary on the inconsistency arising between Regulation 44(1) and Regulation 45 
 
As referenced earlier in our letter, our members are concerned that the absence of any amendment to 
Regulation 44(1) gives rise to an inconsistency regarding those trusts which MLR would require to be 
registered and those for which trustees would be required to keep a written record. Currently, Regulation 
44(1) requires the trustee of a relevant trust (as defined in Regulation 42(2)(b)) to maintain accurate and up-
to-date records in writing of all the beneficial owners of the trust, and of any potential beneficiaries referred to 
in paragraph (5)(b), containing the information required by Regulation 45(2)(b) to (d) and (5)(f) and (g).  
 
Two anomalies arise in respect of this requirement: 
 
1. Trusts which are otherwise considered to be out of scope of the registration requirement, because they 

are not of a type which HMT considers should be subject to such requirements and which it is agreed 
pose no threat of a type which the legislation seeks to prevent, must nonetheless be captured in a 
written record which must be made available to certain parties (which process involves the collection of 
information which is not made available to trustees in the normal course of transactions that we are 
concerned with (e.g. tax identification numbers)); and 

 
2. The information which would be required to be recorded in respect of such trusts is more extensive than 

the information which would be required to be registered for either a type A trust or a type B trust which, 
in either case, do not benefit from an exclusion.  

 
Our members contend that it is entirely consistent with the Government's aims that the exclusions which 
extend to type A trusts and type B trusts under Regulation 45ZA should be incorporated into Regulation 
44(1) in the following manner: 

http://www.icmsa.org/
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44.—(1) The trustees of a relevant trust must maintain accurate and up-to-date records in writing of 
all the beneficial owners of the trust, and of any potential beneficiaries referred to in paragraph 
(5)(b), containing the information required by Regulation 45(2)(b) to (d) and (5)(f) and (g) provided 
that such obligation of maintenance does not arise where the relevant trust falls outside the 
definition of either a type A trust or a type B trusts due to the operation of Regulation 45ZA(2) 
or Regulation 45ZA(3). 

 
As mentioned in the introduction to this response, should it be helpful for representatives of the Trustee sub-
committee to meet with you to discuss our responses further or to address any questions you may have, we 
would be happy to arrange a meeting. 
 
Yours sincerely, 

 
Jillian Hamblin 

Chair, ICMSA Trustee sub-committee 
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APPENDIX 1 
BACKGROUND AND EXAMPLES OF TRUST ARRANGEMENTS IN STRUCTURED FINANCE 

TRANSACTIONS 

Trust arrangements are commonly employed in a number of different contexts in UK structured finance 
transactions, which are driven by structural considerations in general and, in some cases, by the criteria 
stipulated by the rating agencies assigning credit ratings to the bonds issued pursuant to such transactions. 
The list below does not provide an exhaustive list of all possible trust arrangements, but highlights some of 
the most common ones.  For example, in a typical UK securitisation, each transaction will have at least:  

1. bond trust, whereby the SPV Issuer’s covenant to pay under the bond terms and conditions is held 
on trust for the benefit of noteholders/investors with a corporate trust company performing the role of 
the Bond Trustee;  

2. Issuer security trust, whereby the benefit of security created over the securitised assets and 
certain other rights under the transaction documents is held on trust for the benefit of 
noteholders/investors and certain other transaction parties, who are secured creditors, with a 
corporate trust company performing the role of the Security Trustee; 

3. share trust, whereby the UK SPV Issuer is set up as a wholly owned subsidiary of an SPV holdings 
company whose one or two shares are held on trust for certain charitable and non-charitable class of 
beneficiaries, with the corporate services provider performing the role of the Share Trustee; in 
addition, when setting up a UK SPV Issuer and its holdings company, a series of (written) trust 
arrangements for capitalisation monies will also be put in place, with the corporate services 
provider acting as the relevant trustee;  

4. collection account trust, whereby the originator declares a trust in favour of the SPV 
Issuer/Security Trustee over its interest in the collection account to the extent such interest is 
attributable to the securitised assets, which addresses the rating agency criteria requirements 
relating to the securitised assets isolation from the originator’s insolvency and mitigation of 
commingling risk; 

5. a series of turnover trusts will be provided for in the asset sale agreement and related servicing 
agreement dealing with monies received in connection with the securitised assets, or repurchased 
assets, to be held on trust where such monies cannot be immediately transferred to the relevant 
transaction party, such the SPV Issuer, the Security Trustee or the originator. 

It should also be noted that certain types of structures would give rise to other trust arrangements, in addition 
to those that are typical for any UK securitisation, for example: 

1. in a UK true sale structure, where the underlying contracts contain a prohibition on assignment, the 
asset transfer may be achieved instead via an originator trust, whereby the originator of the assets 
declares a trust over the securitised assets for the benefit of the SPV Issuer; 

2. in a UK secured loan structure, in addition to the Issuer security trust, the security will also be 
created and held on trust at the Borrower level (borrower security trust), so that the Borrower 
Security Trustee (the role performed by a corporate trust company) will hold security granted by the 
Borrower on trust for the lender (i.e. the SPV Issuer); and 

3. in a UK master trust programme structure, which is commonly employed for securitisation of UK 
credit card receivables and mixed portfolios of residential mortgages, the assets are sold to the 
Receivables/Mortgages Trustee who holds the securitised assets on trust for the benefit of the 
SPV funding entity and the seller. 
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